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July 27, 2009 Decision in Johnson v. Couturier

| New Rules for
ESOPs + other
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And Next Steps
N|| for Trustees and
N other Fiduciaries
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ERISA

e Includes employer-sponsored pension
plans such as 401(k) and 403(b) plans,

and others

* Includes health plans and disability plans

* Also includes Employee Stock Ownership
Plans (ESOPS)
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ERISA’s Indemnification
Provision

... any provision in an agreement or instrument which
purports to relieve a fiduciary from responsibility or
liability . . . shall be void as against public policy ...

29 U.S.C. §1110
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ERISA Indemnification

* |Insurance Is permissible
(8§ 1110(b)(1))

* Indemnification permitted by the
company but not by the plan (29
CFR 2509.75-4)
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Johnson v. Couturier

 Company 100% owned by an ESOP

* The fiduciaries are defendants to a claim that they
breached their duties to the ESOP

« Company sold, and the only remaining obligation

IS a claim for indemnification by former ESOP
fiduciaries
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Johnson v. Couturier

What rule applies when the Plan
owns the company?
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Johnson v. Couturier

On July 27, 2009, the 9th Circuit Court of Appeals
held:

The Plan rule applies ...
no indemnification
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Johnson v. Couturier

The Court stated (among other things):

1. ERISA applies to corporate decisions when
those decisions are self-dealing (p.9713)

2. ERISA preempts indemnification agreements
under state law (p.9715)

3. The Board had an ERISA fiduciary duty to
remove Couturier as trustee (p.9717)

4. Advancement here is “tantamount to asking
ESOP participants to pay for Defendants’
defense costs” (p.9719)
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Johnson v. Couturier

This case may have turned out differently

If:

ne company was still a going concern
ne company was not a 100% ESOP

ne evidence of liability by the

flducliaries was not so strong
 The fiduciaries posted a bond
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What should fiduciaries do?

 Review all of their indemnification
agreements

e Contact thelr insurance carriers*and
review their fiduciary coverage limits
and policy provisions

(* quickly — Jeff Gelburd of Murray Risk Management (717-735-7176)
can help with this if needed)
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Considerations:
Fiduciary Liabifgma#araifeenConsiderations:

“Who and What are VeI #\cts Covered?

*What Policy Limits avel B]:e £CO gsseedAgamst Fiduciaries

. The Extended Reporting Period or Discovery
Don’t confuse W@bmgthISA Bond!

*Policy Form is “Clamggidjadgitzais@asuimensge. defense costs
*Waiver of Recoursedfgatodb&idndiagePay on Behalf Wording
*Some Fiduciary policaasheilt exddutkramith RO did?L| coverage
Shareholder (usualfaoYldmitgasart at $1,000,000

*Policy Limits usuallP#gteladenensoi@dsl,000/32,500/and higher

*Duty to Defend vs. Pay on Behalf Wording.

«Can be combined with D&O and EPLI coverage
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For More Information ...

Contact: Scott J. Stitt

James E. Arnold & Assoc.
614-460-1626
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